VEMORANDUM

SUBJECT: Update to Sanctions Policy for State Title V Operating
Perm ts Prograns

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TGO See Addr essees

The EPA has received inquiries regarding the extent to which
the views discussed in ny March 15, 1994 nenorandumentitled
"Sanctions Policy for State Title V Operating Permts Prograns”
continue to reflect EPA's current policy for applying sanctions
under title V of the Cean Air Act. This nmenorandum updates that
menor andum and cl arifies EPA s policy.

The EPA expects to publish a notice of proposed rul emaki ng
in the very near future selecting the order of sanctions to be
applied under title V. Wile the rulemaking will establish
definitively howtitle V sanctions will apply, EPA believes it is
necessary in the interimto update the positions discussed in ny
March 15, 1994 nenorandum so that EPA Regions are infornmed as to
the Agency's nost recent thinking with respect to how t he sanc-
tions process should work under title V. Under today's clarified
policy, the sanctions policy under title V would largely follow
t he approach under title I of the Act (see 59 FR 39832 (August 4,
1994), to be codified at 40 CFR 52.31), except where title V
woul d require a different result. This menorandum descri bes four
policy clarifications: (1) the sanctions clock for failure to
submit a title V program does not stop until EPA finds a
submittal conplete; (2) follow ng program di sapproval s, the
application of sanctions would be deferred if EPA proposed
approval and issued an interimfinal determ nation that the State
had corrected the deficiency before the 18-nonth cl ock expired;
(3) for areas that fail to submt partial progranms, EPA will
apply sanctions in areas that had failed to submt "conplete"
prograns, rather than "approvable" prograns; and (4) the
application of the highway sanction is limted to designated
nonatt ai nnent areas.



Sanctions for Failure to Submt

In finalizing the title |I sanctions rule, EPA provided that
in order to avoid the duty to apply sanctions follow ng a finding
of a State's failure to submt a SIP, EPA nust affirmatively
determne that the State had corrected the deficiency and find
the SIP subm ssion conplete before the sanctions cl ock expires.
Under title V, EPA would follow this sane approach, and today's
menorandum clarifies this by providing that in order to avoid
application of sanctions for failure to submt a conplete
operating permt program EPA would have to find the State's
title V subm ssion conplete before expiration of the 18-nonth
cl ock.

Sanctions for Program D sapproval

In finalizing the title |I sanctions rule, EPA provided that
while final SIP approval is required to permanently stop a sanc-
tions clock or permanently lift already applied sanctions, the
application of sanctions could be deferred or stayed upon EPA
proposed approval of a State's SIP and EPA i ssuance of an interim
final determnation that the State has corrected the deficiency.
Any deferral or stay woul d el apse upon either a proposed or final
reversal of EPA's proposed SIP approval. Under title V, EPA
woul d follow this sanme approach, and today's nenorandumcl arifies
this by providing that foll ow ng EPA di sapprovals under title V,
the application of sanctions would be deferred if EPA proposed
approval of the State's program and issued an interimfinal
determ nation that the State had corrected the deficiency before
the 18-nonth cl ock expired, and already applied sanctions would
be stayed upon such action. Also, the deferral or stay would
el apse if EPA' s proposed approval is subsequently reversed by a
proposed or final disapproval. This approach would apply both in
situations follow ng disapprovals of initial State prograns and
in situations follow ng di sapproval s of corrective prograns, such
as a corrective programsubnitted to cure deficiencies in a
programthat had received interimapproval. Consistent with the
final title | sanctions rule, this approach would al so be used
foll owi ng EPA determi nations that a State was not adequately
adm nistering and enforcing its approved program

Partial Approvals

The March 15, 1994 nenorandum cont ai ned a di scussi on of the
application of sanctions in situations where EPA had granted
geographically limted partial approval to prograns within a
State. That discussion included an unintended m staken statenent
that where a State program consists of an aggregate of parti al
progranms and one or nore of the partial prograns fails to be
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subm tted, EPA would apply sanctions only in the areas that had
failed to submt an "approvabl e" program However, to be
consistent with the rest of the Agency's policy regarding the
starting and stopping of sanctions clocks following a State's
failure to submt, the nenorandum shoul d have provided that EPA
woul d apply sanctions only in the areas that had failed to submt
conpl ete progranms, rather than "approvabl e" ones.

The EPA did not intend for the March 15, 1994 nenorandum to
appear to set a higher threshold for avoiding sanctions when an
area wWithin a State fails to submt its partial program Today's
menmorandum clarifies that in order to avoid application of
sanctions for an area's failure to submt a partial program EPA
woul d only have to find the area's subsequent subm ssion com
plete. |f EPA disapproved an area's partial program however, in
order to avoid application of sanctions, EPA would have to
propose approval of the area's subm ssion and issue an interim
final determ nation that the area had corrected the deficiency,
as di scussed above.

Scope of Application of Sanctions

The March 15, 1994 nenorandum i ndi cated that in States
W t hout desi gnated nonattai nnment areas, the Federal highway fund
sanction of CAA section 179(b)(1) would apply. However, as
explained in the final title | sanctions rule, EPA believes that
the applicability of the highway sanction under section 179(a) is
limted to nonattai nment areas, since section 179(b)(1) defines
t he hi ghway sanction as being "applicable to a nonattai nnent
area." The EPA believes that under title V, the highway sanction
could also be applied only in nonattainment areas. This is
because title V provides that section 179(b) sanctions applied
for title V failures shall be applied in the sane manner and
subject to the sane conditions as sanctions applied under section
179(a). States w thout designated nonattai nnment areas woul d thus
not be at risk of becom ng subject to section 179(b) sanctions
under title V. This approach nmay appear at odds with the
provisions in title Vrequiring EPA to apply sanctions foll ow ng
title V failures. Neverthel ess, EPA believes a straightforward
readi ng of the | anguage of the Act conpels this result. More-
over, title V failures in States w thout nonattai nnent areas
woul d not go unaddressed as a result of this approach, as EPA
woul d be required to adm nister and enforce a Federal title V
programin any State that did not receive program approval or
that failed to inplenent its approved program

| hope that this updated and clarified guidance will be
useful in assessing how sanctions would be applied under title V.
| f you have any questions, please contact Scott Voorhees,
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Qperating Permts Goup, at (919) 541-5348, or Mke Thrift,
O fice of General Counsel, at (202) 260-7709.

Addr essees:

Director, Ar Managenent Division, Region I

Director, Air and Waste Managenent Division, Region Il

Director, Ar, Radiation, and Toxics Division, Region IlI

Director, Air, Pesticides, and Toxics Managenent Divi sion,
Region |V

Director, Air and Radi ation Division, Region V

Director, Air, Pesticides, and Toxics D vision, Region Vi

Director, Air and Toxics Division, Regions VII-X



